IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON

CORD FOSTER PLAI NTI FF
VS. No. 2:95cv008-D- O
FMC CORPORATI ON DEFENDANT

VEMORANDUM OPI NI ON

This matter is before the undersigned on the notion of the
plaintiff Cord Foster to remand this cause to the County Court of
Coahoma County, M ssissippi. Finding the notion well taken, this
court acknow edges that it has no subject matter jurisdiction over
the matter at bar. Therefore, the plaintiff's notion to remand
this cause to the County Court of Coahona County, M ssissippi wll
be grant ed.

DI SCUSSI ON

This tort action was originally filed in the County Court of
Coahoma County, M ssissippi on Decenber 15, 1994. In his
conplaint, the plaintiff "demanded judgnent of, from and agai nst
t he defendant, in the anmount of $50, 000.00 as actual and punitive
damages, together wth all <costs herein."? Def endant FMC

Cor poration renoved this action to this court on January 18, 1995.

! The jurisdiction of a county court in Mssissippi is
"jurisdiction concurrent with the circuit and chancery courts in
all matters of law and equity wherein the amount of the thing in
controversy shall not exceed, exclusive of costs and interests
the sumof fifty thousand dollars ($50,000.00) . . ." Mss. Code
Ann. 8§ 9-9-21 (1972). The court notes that the plaintiff's
demand is intended to include both conpensatory and punitive
damages.



Plaintiff filed the notion to remand presently before this court
on January 24, 1995.

No federal question jurisdiction has been asserted by the
parties. The matter in dispute is whether this case satisfies the
requirenents of federal law to allow for the application of
diversity jurisdiction pursuant to 28 US C 8§ 1332. The
argunents of counsel center not around the diversity of the
parties, but rather the jurisdictional anmount invol ved. I n order
to invoke diversity jurisdiction, one requirenent is that the
anount in controversy be in excess of $50, 000. 00.

The determ nation that nust be nmade is whether this court
woul d have had original jurisdiction to hear this action if the

case had been filed here instead of state court. Gubbs v. General

Electric Credit Corp., 405 U.S. 699, 702, 92 S. . 1344, 1347, 31

L. Ed. 2d 612 (1972); 28 U.S.C. 8§ 1332. To determ ne whether this
jurisdiction existed, "the general federal rule has |ong been to
deci de what the anount in controversy is fromthe conplaint itself,
unless it appears or is in sonme way shown that the anount stated in

the conplaint is not claimed '"in good faith.'"™ Horton v. Liberty

Mut ual | nsurance Conpany, 367 U.S. 348, 353, 81 S.Ct. 1570, 1573,

6 L.Ed.2d 890 (1961).
Since in the present case plaintiff argues that he has pl ead

an anount below the jurisdictional anmount, it is the defendant, as

the party asserting federal jurisdiction, who bears the burden of



showing that the plaintiff acted in bad faith in asserting his

claim Asoci aci on Naci onal De Pescadores v. Dow Quim ca, 988 F.2d

559, 563 (5th Cr. 1993). The defendant appropriately concedes
that it, as the party asserting federal jurisdictionin this cause,
has the burden of proof to establish such jurisdiction, i.e., that
the plaintiff's claimis in excess of this court's jurisdictional

anount. Jernigan v. Ashland Ol Co., 989 F.2d 812, 815 (5th G

1993); WAl ker v. Federal Deposit Insurance Corp., 970 F. 2d 114, 119

(5th CGr. 1992). The specifics of the extent of the burden borne
by the defendant in this case are uncertain in the Fifth Grcuit?
but in the case at hand, this uncertainty does not prevent a
finding by the court in this matter.

This court need not delve into the potential nerits of the
plaintiff's claimin this cause, and thereby may avoid facing the

unresolved Fifth Grcuit burden on the defendant in this natter.

2 The Fifth Crcuit did resolve this issue at one point,
choosing to place a heavy burden upon the defendant. Kliebert v.
Upj ohn Co., 915 F.2d 142, 146 (5th Cr. 1990) ("To establish
plaintiff's bad faith and sustain federal court jurisdiction in
this case we hold, therefore, that the defendants [are] required
to establish that the plaintiff would, if successful, recover at
| east the mninmum jurisdictional anount.") |In contrast, Judge
Jolly opined in his dissent that a better standard woul d be one
where the defendant need only show that the plaintiff's claimwas
probably in excess of the jurisdictional anount. Kliebert, 915
F.2d at 147. However, this decision does not bind this court as
precedential authority, in that the decision was | ater vacated by
the Fifth Crcuit. Kliebert v. Upjohn Co., 923 F.2d 47, 47 (5th
Cir. 1991). The case was later settled by the parties, and the
court never readdressed the issue. Kliebert v. Upjohn Co., 947
F.2d 736, 737 (5th Gr. 1991).




A plaintiff such as M. Foster may avoid federal diversity
jurisdiction nerely by pleading damages below the jurisdictiona
anount, and waiving his claimto any greater anount. St. Paul

Mercury Indemity Co. v. Red Cab Co., 303 U.S. at 289, 58 S.Ct. at

590; Shaw v. Dow Brands, 994 F. 2d 364, 366 (7th Cir. 1993); See 14A

C Wight & A MIller, Federal Practice and Procedure § 3275,
p.418-419 (2d ed. 1985). There has been no express waiver by the
plaintiff, although considering the facts in the case at bar, the
plaintiff has certainly done so inplicitly.

The plaintiff first pled his claim in the Coahoma County
Court, which does not have subject matter jurisdiction of natters

i nvol ving an anobunt in controversy in excess of $50, 000. 003, The

3 The defendants argue that juries in Mssissippi County
Courts are free to render verdicts in excess of the
jurisdictional anount of that court. It cites as its sole
authority the decision of Barnes v. Rogers, 41 So.2d 58 (M ss.
1949). The Barnes decision is inopposite to the case at bar. In
Barnes, the plaintiff sought a partition of property val ued at
the time of filing at $1,000.00, which was then the upward
jurisdictional Iimtation of the County Court. During the
pendency of the action, the market val ue of the property
appreciated to $1, 200.00. The County Court rendered a judgnent
in the anmount of $1, 200.00, which was upheld by the M ssissipp
Suprene Court. The court noted that the County Court's
jurisdiction was proper at the tinme of filing, stating that:

[1]t is well established as a general rule that

jurisdiction once acquired is not defeated by

subsequent events, even though they are of such

character as would have prevented jurisdiction from

attaching in the first instance.

Barnes, 41 So.2d at 60. There is nothing before this court to
indicate that there will occur, or that there have occurred,
events which increase the anount of damages incurred by the
plaintiff which he did not contenplate before filing in County
Court.




def endant argues that the plaintiff will not be bound by his prayer
for relief, and that the County Court jury could return a verdict
in excess of that anmount? In support of this argunent, the
defendant cites M ssissippi Rule of Gvil Procedure 54(c), as well

as the M ssissippi Suprene Court decision of Barnes v. Rogers, 41

So.2d 58, 60 (Mss. 1949). However, Rule 54(c) Ilends the
def endant no support, in that the rule provides in part:

[E]very final judgnment shall grant the relief to which

the party in whose favor it is rendered is entitled by

the proof and which is within the jurisdiction of the

court to grant, even if the party has not demanded such

relief in his pleadings; however, final judgnent shal
not be entered for a nonetary anount greater than that
demanded i n the pleadings or anended pl eadi ngs.

Mss. R Cv. P. 54(c). The rule plainly provides that the
plaintiff is incapable of recovering nore than the anount demanded
in his pleadings. In this case, the demand was for the exact
anount of $50,000.00, and M. Foster's potential recovery is so

bound.®> As well, the plain language of Mss. R Civ. P. 54(c)

4 This court does not base its decision on the probability
of recovery in the Coahoma County Court, for generally the proper
inquiry in these types of cases is what recovery the plaintiff
woul d i kely recieve if he had originally filed in the federal
court. Gubbs v. Ceneral Electric Credit Corp., 405 U S. 699,
702, 92 S.Ct. 1344, 1347, 31 L.Ed.2d 612 (1972); 28 U.S.C. §
1332. Instead, this court's decision is based on a waiver of
recovery by the plaintiff of any excess anmount above the recover
he could recieve in the Coahoma County Court.

> The defendant points out, and this court is fully aware,
that it is not an uncommon practice in Mssissippi courts for a
plaintiff to amend his demand for damages even after the jury has
returned a verdict. VWhile the issue is ultimately for the
Coahoma County Court to decide, it is this court's opinion that

5



binds the plaintiff's recovery in another manner - the rule denies
a recovery by the plaintiff of an amount in excess of $50,000.00
(the jurisdictional maximunm) in the Coahonma County Court.?®

By bringing his claim in the Cohoama County Court, the
plaintiff has effectively waived any recovery he mght have in
excess of $50, 000. 00, and therefore deprives this court of subject-
matter jurisdiction. In that Mss. R Civ. Pro. 54(c) prohibits
a M ssissppi County Court from rendering a judgnment in excess of
its jurisdicitonal anmpbunt, regardless of anended pleadings’, the
plaintiff is bound by that upward limt of nonetary recovery.

This court finds that the plaintiff has waived any potenti al

recovery beyond the jurisdictional limts of the Coahonma County
Court, and has thereby deprived this court of subject-matter
jurisdiction. The plaintiff's notion to remand will be granted.

A separate order in accordance with this opinion shall issue

thi s day.

the plaintiff has waived any right to make such an anendnent by
taking the position that renmoval to this court is inproper. In
any event, this determnation is irrelevant in that the plaintiff
is barred fromrecovering any anount exceeding the jurisdictional
[imtations of the County Court. See, infra.

6 It is the opinion of this court that this provision of
Rul e 54(c) restricts the plaintiff's recovery regardl ess of
amendnents to his pl eadings.

" The court does recogni ze that anmended pl eadi ngs woul d
create nore of a problemif this case were originally filed in a
M ssissippi GCrcuit Court, where there is no upward
jurisdictional [imtation.



TH S day of February, 1995.

United States District Judge



IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON

CORD FOSTER PLAI NTI FF
VS. No. 2:95cv008-D- O
FMC CORPORATI ON DEFENDANT

ORDER GRANTI NG PLAI NTI FF' S MOTI ON TO REMAND

Pursuant to a nmenorandumopi nion i ssued this day, it is hereby
ORDERED THAT:

1) the plaintiff's notion to remand this matter to the
County Court of Coahoma County, M ssissippi is hereby GRANTED, in
that this court has no subject matter jurisdiction over this cause.

2) the plaintiff's request for sanctions in this matter is
her eby DENI ED.

3) the plaintiff's request for reference of his notions to
the Magi strate Judge is DEN ED as noot .

All  nmenoranda, depositions, affidavits and other matters
considered by this court in granting the plaintiff's notion to
remand are hereby incorporated and made a part of the record in
t hi s cause.

SO ORDERED, this day of February, 1995.

United States District Judge



